NTBS Order No.
EM 90

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON D. C,
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 15th day of Septenber, 1981
JOHN B. HAYES, Commandant, United States Coast Guard,
VS.
DANI EL W CLUFF, APPELLANT.
Docket No. ME-84

CPI Nl ON AND ORDER

Appel l ant seeks reversal of the Commandant's decision
affirmng a probationary suspension of his license No.457718. The
i cense authorizes appellant to pilot vessels on the Del aware River
and the Chesapeake and Del aware Canal . He also holds a state
pilot's conmm ssion issued by the Navigation Conmm ssion for the
Del aware River and its Navigable Tributaries, an agency of the
Commonweal t h of Pennsyl vani a.

On March 2, 1979, appellant boarded the MV MXSEL, a vessel of
German registry, at the nouth of the Delaware River. The vesse
proceeded up the river and into the Chesapeake and Del aware Canal,
bound for the port of Baltinore.! After the MOSEL had travell ed
approximately a mle along the canal to the Reedy Point Bridge,
where the charted vertical clearance is 135 feet, a raised cargo
| oading boom on the vessel struck and damaged the main span
superstructure of the bridge. As a result of this incident,
appel l ant was charged with negligence by the Coast Guard. He, in
turn, clained that his performance as the pilot of the MOSEL was a
matter under the exclusive jurisdiction of the State of

!Pilotage in the canal, which crosses the States of Del anare
and Maryl and to Chesapeake Bay, is provided by The Pilots
Associ ation For the Bay and Ri ver Del aware(whose nenbership
consists of pilots conmm ssioned by the States of Del aware and
Pennsyl vani a) and the Associ ation of Maryland Pilots within the
respective States. Vessels transiting in either direction change
pilots at Chesapeake City, Ml., located sone 13 mles west of the
Del aware River entrance. U S. Coast Pilot 3 (18th ed., July 1980)
at p. 130.



Pennsyl vani a and noved to dism ss the charge.

The | aw judge found federal jurisdiction in Coast Cuard
regul ation 46 CFR 5.01-35(a), which provides that a person "is
considered to be acting under the authority of a [federal]
license...when the holding of such license...is required by |law or
regulation or is required in fact as a condidtion of enploynent".
He found that appellant was required to have a Coast Guard |license
"as a condition of his enploynent in the said Canal..." by
regul ations promul gated by the U S. Arny Corps of Engineers (I.D.
51);2 and that jurisdiction was thus vested in the Coast Guard
even in the face of appellant's assertion that he was a conpul sary
state pilot on the MOSEL.?

In deciding the nerits of the case, the | aw judge found that
the pilot was responsible for the vessel's safe passage under the
charted obstructions, and for assuring that its deck gear was
| owered to the height of the mast in conpliance with the cana
regulations.® He therefore found appellant negligent as charged,
and ordered the suspension of his license for 3 nonths on 12
nmont hs' probati on. The initial decision of the law judge was
affirmed in all essential respects on appeal to the Commandant
(Appeal No. 2236).4

2The canal regul ations, promnul gated under the authority of
33 US.C 1, are set forth in 33 CFR 207.100. Subsection (t)
t her eof uniquely provides that "any pilot who pilots in the canal
shall conply wwth State | aws or Coast Guard regul ati ons and nust
be licensed for this waterway by the Coast Guard".

22The Coast CGuard contended that appellant's Pennsyl vania
commi ssion as a pilot was not operative in the Del aware portion
of the Canal since it is a waterway entirely within the latter
State. It also argued that in fact there had been no assertion
of State pilotage jurisdiction in the Canal by either Del aware or
Pennsyl vania. The record supports the |aw judge's rejection of
t hese argunents.

3Subsection (f) 33 CFR 207.100 provides, in pertinent part,
that "Vessels carrying rods, poles, or other gear extending above
the top of the vessel's mast wll be required to | ower such
equi pnrent to a level with the top of the mast before entering the
wat er way" .

“Copi es of the decisions of the Vice Conmandant (acting by a
del egation in 33 CFR 1.01-40) and the | aw judge are attached.
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The threshold question presented on appeal herein is whether
appel l ant was serving pursuant to his Coast Guard |icense or
whet her he was engaged in pilotage exclusively regulated by the
state, and reserved to the states federal law. Plenary regulation
of pilotage resides in the states except where preenpted by
Congress.® The only curently operative statutory exceptions to 46
U S.C. 211 require Coast Quard-licensed pilots on Anerican merchant
vessels not sailing under register except on the high seas (46
U S.C. 364), and provide for a federal system of pilotage on the
G eat Lakes (46 U S.C 212-216i).° It follows that, apart fromthe
Great Lakes, regulation of pilots on foreign vessels (as well as
Aneri can vessels operating under register) remains with the states
unl ess 33 CFR 207. 100 constitutes a further exception.

Federal courts have overturned enforcenent actions by the
Coast Quard against state pilots of foreign flag vessels in Soriano
v. United States, 494 F 2d 681 (9 Cr. 1974); and Dietz v. Siler,
414 F. Supp. 1105 (E.D.La. 1976). In the Soriano case it was held
that the Coast Quard's condition-if-enploynment regulation,’” as
applied to a pilot concededly operating under his state conmm ssion,
infringes upon an area specifically reserved to the states by 46
US C 211, and is therefore void. It was held in the D etz case,
in effect, that 46 U S. C. 239, containing the Coast Guard's basic
authority to conduct enforcenent proceedings, does not include
"cases in which one is acting under authority of his state

°The general policy reflected in 46 U . S.C. 211, originally
enacted in 1789, is that "until further provision is nmade by
Congress, all pilots in the bays, inlets, rivers, harbors, and
ports of the United States shall continue to be regulated in
conformty with the exsisting laws of the States respectively
wherein such pilots may be, or with such aws as the States may
respectively enact for the purpose".

6Section 105(a) of the Ports and Waterways Safety Act of
1972 authorizes the Secretary of the departnment in which the
Coast CGuard is operating to "require pilots on self-propelled
vessel s engaged in the foreign trades in areas and under
circunstances where a pilot is not otherwise required by State
law to be on board until the State having jurisdiction of an area
i nvol ved establishes a requirenent for a pilot in that area or
under the circunstances involved'. This authority has not been
i npl emrented by regul ati on.

"The regulation cited was 46 CFR 137.01-35(a). It is now 46
CFR 5.01-35(a), due to the subsequent transfer (w thout
subst antive change) of Part 137 regulations to Part 5. See 39
Fed. Reg. 33322, Septenber 17, 1974.
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license".® Appellant contends that these judicial precedents are
controlling here.

The law judge distinguished Soriano by finding that the
instant condition of enploynment was not related to the state
comm ssion, as there, but was part of a "pervasive federal schene
of control" established by the Corps of Engineers regulations (I.D.
34).° That doctrine was also the basis for the Comrandant's
concl usion that appellant "was acting pursuant to his Coast Guard
issued license" (C.D.5). To be preenptive, the reglatory schene
must be "so pervasive as to nake reasonable the inference that
Congress left no roomfor the State to supplenent it".® By their
own terns the Chesapeake and Del aware Canal regul ations recognize
that state law is operative wthin the canal. The |aw judge
properly concluded that pilotage jurisdiction had not been
preenpted by the canal regulations. Thus, we agree with his
finding that the Coast Guard had no nore than concurrent authority
with the state. In the light of the rule of |aw enunciated by the
courts that have addressed this question that there is no
concurrent federal control over pilotage regulated by states, the
Coast Guard had no jurisdiction. The Dietz case concludes by
stating that the "juridictional limtations...are inposed by the
express mandate of section 239 [46 U S.C. 239]. Thus retained is
the traditional right of each state to enforce the standards of
state pilotage laws as to acts under state licenses, free of the

8Di etz, supra, at IIII.

Under 33 U. S, C, 1 the Secretary of the Arny has
conprehensi ve authority to pronmul gate regul ati ons regardi ng the
navi gati on of navigable waters"...for the protection
of ...operations of the United States in channel inprovenent..."
The statute does not expressly authorize pilotage regul ations.
Such regul ati ons may nevertheless be within the fair reach of the
statute and a valid exercise of federal authority. Insofar as
the regulations would in any way limt state pilotage, however,
the specific provisions of 46 U S. C. 211 would be overriding as
agai nst a general grant of authority to the Secretary of the
Army. |If the Congress intended to confer regulatory authority to
deal with pilotage in any way inpinging on state authority it
knows how to do it. See footnotes 6, supra.

PRay v. Atlantic Richfield Co., 435 U S. 151, 157, 98, 5.
CT. 988,994,55 L.Ed. 2d 179 (1978); citing Rice v. Santa Fe
El evator Corp., 331, U S 218, 67 5. . 1146, 91 L.Ed 1447
(1947) ; Pennsylvania R_Co. v. Public Service Commin, 250 U. S.
556, 40 S.Ct. 36, 63 L. Ed 1142 (1919); and doverleaf Butler Co.
v. Patterson, 315 U S 148, 62 S. . 491, 86 L.Ed. 754 (1941).
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possibility that the same acts will be subject to sanction under
federal |aw'.!!

The clear inport of that decision ought not to be
m sinterpreted or watered down by rationalizations. It is sinply
that the devision between federal and state pilotage authority
makes a pilot anenable to the jurisdication of the licensing
authority that regul ates pilotage for the vessel he is piloting at
a given tinme, but not both authorities at the sane tine. The rule
cannot be questioned either on grounds of fairness or the intent of
Congress expressed in the various pilotage statutes. |In our view,
it precludes an enforcenent action agai nst appellant's Coast Guard
license for negligence while piloting a foreign flag vessel in
waters where a state has exercised jurisdiction over pilotage.

Since we have found in appellant's favor on the issue of the
Coast Cuard's lack of jurisdiction, the remaining contentions in
his brief on appeal are not discussed. !?

ACCORDI NG&Y, I T IS ORDERED THAT:
1. The instant appeal be and it hereby is granted,;
2. The order of the Commandant affirmng the probationary

suspensi on of appellant's |icense under Authority of 46 U S.C. 239
be and it hereby is reversed; and

3. The decision of the | aw judge and the Commrandant herein be
vacated and set asi de.

KING Chairman, DRI VER, Vice Chairnman, GOLDVAN and BURSLEY, Menbers
of the Board, concurred in the above opinion and order. MADANS,
Menber, did not participate.

“Di etz case, supra, at 1113.

2Agency actions falling beyond the purview of statutes
granting its powers "are not nerely erroneous, but are void" 73
C.J.S. Public Adm ni stratove Bodies and Procedure 859.
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